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19 May 1987
MEMORANDUM FOR: Director of Personnel
Deputy Director for Policy, Analysis &
Evaluation/OP
Chief, Administrative Law Division/0GC
FROM: | Legislation Division STAT

Office of Congressional Affairs

SUBJECT: DoD Draft Bill Regarding Civilian Wartime
Benefits

1, Attached for your review and comment is a draft bill
proposed by the Department of Defense which is designed to
provide certain benefits to civilian employees during wartime.
It aims to ensure that essential personnel serving under
conditions threatening physical harm or imminent danger are
appropriately compensated. For instance, it authorizes payment
of a 50 percent premium in salary, reimbursement for medical
care for injuries and payment of life insurance proceeds in
certain instances.

2. The Office of Management and Budget has asked for our
comments by next week. Please relay your remarks to me by
28 May 1987 so that 1 may respond to OMB in a timely fashion.

You may telephone me on !if you have any questions. STAT
STAT

Attachment

Distribution:

Orig - D/OP
1 - DD/PAE/OP
1 - C/ALD/0GC
1 - OCA Record
1 - OCA/Leg Subj (Misc Personnel)
1 - RH Chrono
OCA/LEG ks (19 May 87) STAT
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DEPARTMENT OF THE ARMY V.

WANSNOTON DC 203V0 D 6 D
00 =67

Honorable James C. Wright, Jr.
Speaker of the House of Representatives
washington, D.C. 20515

Dear Mr. Speaker:

Enclosed is a draft of legislation "To amend titles 5 and 10,
United States Code, to provide incentives for certain essential
Defense personnel serving overseas, and for other purposes.”

The proposal is a part of the Department of Defense
legislative program of the 100th Congress, and the Office of
Management and Budget advises that, from the standpoint of the
Administration's program, there is no objection to the
presentation of this proposal for the consideration of the
Congress. The Department of the Army has boen designated the
representative of the Department of Defense for this legislation.
The Army recommends that the proposal be enacted by the Congress.

Purpose of the Legislation '

This proposal would authorize the military depaitments and
Defense Agenclies to establish a program to insure that key
Department of Defense civilian personnel continue t$ perform
their duties during periods of armed conflict involving United
States forces which threaten physical harm or provide imminent
danger to their well being. The program is designed to encourage
a small number of our civilian Defense employees who hold key
positions overseas to stay at their duty post by providing
increased pay for their performance and by eliminating
disincentives to their staying on the job when all other
civilians are evacuated.

As the number of civilians involved in the operation and
maintenance of our increasingly complex military systems grows,
military commanders must have confidence that key civilians will
remain and perform their duties during periods of armed conflict.
Historically, civilian employees within the Department of Defense
have performed admirably during periods of hostilities. However,
to insure that this loyalty and dedication continues, the
Department of Defense proposes that incentives be provided to
encourage key civilians to remain on duty and that the adverse
consequences of thelr continued performance of duty in a hostile
environment be reduced. The draft proposal woulds

1) Authorize the military departments and Defense Agencies
to pay a differential of pay as an incentive to an essential
employee on a sliding scale not to exceed 50% of the employee's
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basic pay. Tho amount of the differential pay would be
determined by the importance of the position and the degrec of
threat imposed by the hostilities. However, no additional
incentive pay would be authorizoed in an country until
nonessential employees in that country had beon orzdered to
evacuate. Post differentials and danger pay authorized under S
U.5.C. 5925 and 5928 would supplement this pay, providing
additional bencfits up to 50% of the erployee's bacic pay, for a
maxinum total bonefit of up to 1008 of tho onployee's basic pay.

2) Provide for premium pay of one and one-half times a
Pederal euployee's salary for ovartime work in lieu of normnal
overtime pay that is limited to certain grades of civil service,

3) Ranove limitations to the accunulation of lecave for
Faderal enployces who romain at their job and who otherwise would
lose their leave by not taking it.

4) Provide reimbursenent for out of pocket expenses
necessary for the treatuent of injuries sustained as a result of
war activities and that are not othervise covaered by existing
health care insurance.

5) Provide for the gayment by the Government of the proceeds
of incurance policies held by essential enployees that will not
cover combat related deaths because of an exclusion in the policy
usually referred to as a "war clause. Contracts of insurance,
other than FPederal Biployees Group Life Insurance, entered into
after the date of enactnent of this bill are excluded fron this
provision,

- Essentlal omployees would be defined as United States citizen
ciployees of the Dega:tment of Defense serving overseas who are
in positions deternined to be essential and whose continued
performance is vital to the security interests of the country.
Incentive pay under this proposal would be paid under wartino
conditions that provide a threoat of physical harm or insinent
danger to the parson concerned of such an extent that the
Becretary or agency head concerned fears the subject employees
may leave their posts of duty. The euployee would know in
advance that the duty to be performed was subject to the
incentive program because the ewployee would acknowledge, in
writing, the obligation teo stay. These incentives would be used
only when there is & need to raotain erployees on the job in
unsafe areas from which other noncombatants would be evacuated.
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8uch incentives have ample precedent, FPor example, menbors
of the uniformed sorvices receive spoclal ®hostile fire" pay (37
U.8.C. 310), and certain oivilians can receive a dangor pay
allowance (5 U.8.C. 5928). SecondAtx ingurance coverage to f£iil
the gap for insurance policies with *wag claugses®™ for these key
civilian ewployocs provides the poace of mind that if they are
killed their families will have financial security,

Cout and budget Daka
The enactuent of this proposal will couse no apparent
increase in the budyetary requirenents of the Departient of
Dofence. The incentive pay will only be an expense in time of
grave ainargency when these esgential euployees are nooded ost,

Sincerely,

Enclosures
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' A BILL

To amend titles 5 and 10, United States Code, to provide
incontives for certain essential Defense personnel Berving

overscas, and for other purposes.

ﬂuhmuﬂ_&mummwuw. That

this Act may be citod as the "Retention of Oversea Defense

Civilian Employees Act,"

Sec. 2. Chapter 81 of title 10, United sStates Code, is8
auended (a) by adding at the end thereof the followiny new
sections
*51590, Essential en
incentives to reuain on Guty under wartins
“(a) PFor the purpose of thig section, "essential
eoployee" means a United States citizen Pederal
employee (to include an eilployee of the competitive or
excepted s2arvice) of the Department of Defense paid
from appropriated fundg--
"(1) who is assigned or detailed to duty outaide
the Onited states; i
‘(2)"whose position is determined by the

gecretary concerned or person assigned to

y
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ouporvise a Dotonao Agoncy or Dopartuent of
Defence Pield Activity (or their doatgnee) to be

" essantial to the effectiveness of an armod force;

and

*(3) who, upon accepting such a position oxecutes
& written acknowledgeuent to remain i{n the
position and perform its duties under vartime
conditions that may cause harn to the euployee or

place the employee in iuninent danger.

“(b) Under unifora regulations prescribed by the

Secretary of Dofense, an essential enployce may be

pald the incentive and preniun pays described in

e?baections (c) and (d). Regulations inplenenting such

Ppys shall linit payments to ==

"(l) poriods in which the essential employee ig
serving under wartime conditions which threaten
physical hari or imminent danger to the health or
well being of the essential employes; and

"(2) the Secretary concerned or person assigned
to supervise a Defense Agency or Departmnent of
Defence Pield Activity (or their designee)
determines that the continued duty performance of
the essential employes is vital to the security
interest of the United States,
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! ®*{c) An ossential eiployeo authorixod i{ncentive pay
under this lectlbn nay be paid a pay differontial of up
to 50 percent of the essontial enployeoa's basic
pay, dopending on the circuwstances of the hostilities
and the vital necesaity for the socurity of the United
States for the continued performanca by the esasential
enployee. Incentive pay authorized under this
gsubsoction shall be in addition to overseas
difforentials and allowances authorized under
subchapter III of chapter 59, title S,

"{d) An essontial employee authorized prenium pay
under this section may bo paid the prenmiun pay, in lieu
of premiun pay authorized under subchapter V of chapter
55, title 5, as follows, Pay for an essontial enployae
for hours of work in excess of 40 hours in an
aduinistrative workweek, and in excess of 8 hours per
day, shall be prenium pay and shall be paid at an
overtine hou:iy rate of pay in an amount equal to one
and one-half tines the hourly rate of tha basic pay of
the essential employee. 1Incentive pay authorized

under subsection (c) shall not be considered in the
computation of premium pay under this subsaction., An
essontial enployee may decline the premiup pay
autborized under this subsection and elect to bo paid
the premium'pay under subchapter V of chapter 55,

title 5.

*(e) The provisions of this section ehall not apply

3
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to an officer or mendber of a crew of a vossol excepted
fron tho pay provisions of title 8 by section 3102 (c)
(8) ;t that title when the pay of such officor or
menbor is adjusted under section 5348 of title S to
zeflect prevailing rates of pay that are increased as a
conseqguence of the sane crisis situation that would
- provide authority for the incentive provided by this
soction.”; and
(b) the table of séotiona at the beginning of such
chapter is amended by adding after the iten relating to
pection 1589 the following new items
"1590. Essential employees outside the United States;
. incentives to remain on duty under wartime
i conditions.”,
' Bec. 3. Bection 6304(d) (1) of title 5, United States
! Code, relating to the accumulation of annual leave for civil
| service euployees, is anended by deleting "or® at the end of
clause (B), inserting *or® at the end of clause {(¢), Qnd
addin§ after clause (C) the following new clause--

*(D) @& requirement by an authorized official that
the employeea remain on duty under wartime
conditions;®,

Sec. 4, Section 8103 of title S, United states Code,
relating to rmedical services for oivil service enployees, is
anended by adding at the end thereof the following new

subsections
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®*(c) The Scoretary of Labor shall pay an cuplﬁyoe
the awounts the ompioyoo expends for the treatuont
of injuries incurred by the employee as a'xoault of
var activities occurring during a period the
exployee is entitled to receive incontive pay
authorised in section 1590 of title 10. The
Secretary shall make such payments from the
Enployees® Compensation Pund upon a certification by
the Becretary of an armed force or pereon assigned
to supervise a Defense Agency or Departnent of |
Defense Field Activity (or their designee) that the
payment represents a reimbursement for actual
exponditures by the claimant ewployecs for necessary
medical care for injuries caused by war activities
for which no other program of health insurance wvas
in effect for the employee at the time of thg
injury.*®,

Sec. 3. (a) The Secretary of the Treasury shall pay

the proceeds of a life insurance policy of an essential
enployce of the Federal government overseas to the
beneficiarles of such policy upon the death of the insured
enployee under circumstances that the insurance policy
otherwise would not be applicable because such death was the
result of a war relato§ incident under the conditions
specified in the second sentence of this subsection and the
insurance policy excepted coverage for death under such

circunstances. To obtain such paywent, the claimant

-

2
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boneficiaries of the 1ife ingurance policy uust obtain the
cettlttcgtlon of the Soczctary of an arnod force or person
acsignod to suparvise a Defense Agency or Departnent of
Dofense Prield Aotivity (or their desiynoe) that the insured
person's death was as a result of wvar rolated activities
and that the insured person was an esyontial enployee who
exccuted an agreemont to renain at his duty station or job
under wartime conditions,

(b) Payments made pursuant to subsection a, above,
shall be from funds of the United Btates, not otherwige
appropriated, and may not be mado unless in regcponse to a
clain by a beneficiary made to the S8ecretary of the Treasury
within two years of the date of death of the insured or
within two years of the termination of the wartime
conditions in which the insured was killed, whichever is
later,

(c) Paywents under this gection may be made only
incident to contracts of insurance that contain clauses
excepting coverage for death resulting fromn war related
occurrences that are entared into by an inourance coupany
and insured prior to the effective date of this Act and
otherwise are in e¢ffect on the date of death of the insured,
The limitations on paywents imposed under this, subsection
shall not apply to paywents made incident to coverage under
the Pederal Enployees G:oué Life Insurance Program for death
resulting from war related occurrences,

Sec. 6. The provisions of this Act are effective upon the

‘“

date of enactment, l
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o Gactional Analygia

Section ) provides that this act may be cited as the "Retention
of Oversea Defenae Civilian Employees Act®.

‘Bection 2 amonds Chapter 81 of title 10, United States Code, to
add a nev section 1590,

The new section in gubsection fa), defines "essential
onployee for purposes of the section to moan a civil pervice
enployoce (as defined in title 5, United Statea Code) of the
Dopartment of Defense (to include the military departments and
Defense Agencies), who is a citizen of the United States assigned
to duty outside of the United States in a position that the
Socretary or ayency head concerned, or their deuignoe, has
determined to be essential to the operational effectiveness of
the Armed Porces. It is intended that these positions be truly
necessary for the conduct of military operations during times of
armed conflict involving United States forces, and not include
positions involving ancillary operations. Por exanple, such
pouitions might include weapons maintenance or comuwunications
technicians, but would not include recreation specialists or
librariens. An ewmployoe accepting such a position would be
required to be eligible for the incentive pay authorized by this
section, to sign an acknowledgencnt to remain in the position and
perfor tho esaential duties during a period of crisis or
hostilﬁtios.

!

Subsection (b) would authorize the Secretary or agency head
concerned, under regulations prescribed by the Secretary of
Defense, to pay incentive pay as described in subsection (c).
Incentive pay vwould be lirited to wartiiie conditions that
threaten physical harm or imminent danger to the euployee, and
further be linited to such a period when the Secretary or agency
head concerned, or their designee (0.g. a theater commander?.
determines that the employee's continued duty performance is
vital to U.S. security.

Subgection (¢) authorizes the incentive pay to be a pay
differential of up to 50 percent of the eumployee's basic pay.
The Gecrotary or agency head concerned, or their designee, would
set the percentage based on the circuunstances surrounding the
hostilities triggering the section and the necessity for the
continued perfornance of the particular employeec. The
designation of the position and jits valuo will be addressed prior
to hostilities through planning procedures for ewergency
circumstances, ' ‘

Subcection (d) authorizes premium pay for essential employees
for overtiue work. Overtime is considered over 40 hours per wveak
or 8 hours por day. The premium pay is in lieu of overtime pay
under chapter 55 of title 5. The employee, however, could elect
the title 5 overtine pay or preuium pay instead of overtiue
preniunm pay under this provision. The provision ia intended to
address overtime for those essential employcaes who either are not

|
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authorized any overtiue pay or for those who recoive promium pay
£6r overtime caloulated at tho GS 10 rate.

Subgoction {e) provides that the instant soction is
inapplicable to officers and menbers of a crev whose pay is
adjusted under section 5348 of title 5 to roflect prevailing
rates of pay that are higher because of the crisis situation that
is forming the basis for the incentive authority in the section.
This provision onsures against a double benefit for those defonse
maritine employees who are exempt from normal title 5 pay by
cection S102(c)(8) of that titlo and who could be recaiving
subutantial pay increasos because of a crisis situation. This
provision provides a choice to the administrating official who
could eithor publish new pay rates or administer the incentive

pay proposed,

Section 2(h) is a technical amenducnt that makes the
necessary addition to the table of sections at the beginning of
Chapter 81,

aunendg section 6304 of title S, United States Code, to
include anong the exceptions ot that section to the forfeiture of
leave for civilian enpioyees a provision that annual leave will
not be forfoited if an enployee does not take the leave because
of the requirement to stay on duty under wartime conditions. The
amendnent would peruit the employee who is required to stay on
the job during such a period to accumulate leave and not forfeit
leave as a consequence of not taking it,

¢ e e am A -

gection 4 would add a subsection to section 8103 of title S to
authorize the Becretary of Labor to pay civil cervice e.ployees
fron the Cmployees' Compensation Pund for expenditures
necessitated for medical treatment of injuries incurred by an
enxployee under wartime conditions. The reimbursement only would
be applicable if the injured essential employed had no other
insurance coverage. The Secretary of an armed force or the head
of the Defense Agency concerned would make a certification
representing the correctness of the paywent,

Section 5§ would authorize the Secretary of the Treasury to pay
frona the General Fund tha proceeds of an insurance policy of a
deccased enployee who dies ac & result of wartiwe hostilities
during a period when the deceased employee was encouraged to stay
on the jJob and that otherwisc are not payable because the policy
contains a clause excepting covarage for war related deaths. 7o
ontain the benefits, the beneficiaries must f£i{le a claim with the
Secretary of the Treasury within two years of the date of death
or date of termination of the wartiwe conditions, whichever is
later., '

Section § is an effective date clause making the provisions of
the Act effective upon enactment.

N
L~
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